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ABSTRACT: A number of late medieval and early modern works can be labelled as
differentiae inris civilis et canonici. They listed and described many discrepancies be-
tween the two bodies of law. The examination of one such discrepancy, namely
the question of the requirement of bona fides for the effectiveness of praescriptio,
shows the complex development of this legal genre. There are relevant arguments
supporting the claim that there was continuity of the differentiae genre through the
14™ to the 18" centuries: these works were centred around the interpretation of the
same legal texts, listed the discrepancies between the two bodies of law, employed
the term differentia in the title, and — at least in some of the late works — referred to
earlier differentiae. However, there were also sharp differences between the simple
differentiae (be it late medieval or early modern ones) and the extensive early modern
works. The history of this genre was not linear, but paradoxically this proves that
differentiae may be regarded as mirroring the development of legal science across the
ages.
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1. Obyjectives

Periodization within the history of law challenges any legal history research
which aims at the presentation of institutions or sources within a long
timeframe. One of the facets of this challenge is the history of legal genres
across the ages — did the same titles offer the readers the same contents, or
should one not expect stability in the form and content of legal genres? We will
approach this broad question through a case study. Through the examination
of one case we will try to verify the (dis-)continuity of late medieval and early
modern differentiae inris civilis et canonici. As the sources pertaining to this genre
are heterogenous and at times very lengthy, we will examine one selected dif-
terence between civil and canon law to see how it was approached and recon-
ciled in the late medieval and early modern texts.

There were a plethora of points of contention between zus canonicum and ius
civile, and many of them were listed within djfferentiae. One which is among the
most emblematic and has received extensive scholarly attention is that linked
to bona fides and praescriptio. The canon law approach to this issue was consoli-
dated at the end of the 13™ century in the famous rule possessor malae fidei ullo
tempore non praescribit (V1 5.13.2). We will draw on the vast literature on this sub-
ject and focus on the following questions: How did the doctrinal account on
this issue develop in differentiae? How did the medieval and early modern authors
approach the tension between the two laws, and did they propose any reconcil-
iation between them on this point? Was there any continuity in differentiae be-
tween the 14™ and the 18™ centuries'?

" This article is a co-authored work. Both authors have contributed equally to all stages of
the research and writing process. Their names are mentioned in alphabetical order. Part of
this paper was presented by Maria Kola during the 16™ International Congress of Medieval
Canon Law in Saint Louis (17-23.07.2022). The authors express their gratitude to Mathias
Schmoeckel for his inspiring questions regarding this paper, which he shared at the Congress.
The database of the eatly modern differentiae inris civilis et canonici is available for use here: P.
Alexandrowicz, P. Dziwinski, Early modern differentiae iuris civilis et canonici (7.2.0), Zenodo.
https://doi.org/10.5281/zenodo.13090865 (accessed 5.09.2025). Cf. P. Alexandrowicz, P.
Dziwinski, Catalogne of the early modern differentiae iuris civilis et canonici, in «Journal for
Digital Legal History», 5 (2025) (forthcoming). This work has been supported by the
National Science Centre, Poland (project no. 2020/36/C/HS5/00365) and by the
Foundation for Polish Science.

" In this paper we focus on the listed questions. The details about the authors of early modern
differentiae can be found in the database indicated in the second unnumbered footnote and
many other aspects of early modern differentiae were covered in eatlier papers to which we
refer later in this text.
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Our objective is to present the difference regarding praescriptio between the
two bodies of law, as it was addressed in selected differentiae written by the late
medieval and early modern authors. We would like to determine whether it is
possible and justified to compare the works from this legal genre which were
written in different ages, or whether they differ to the extent that makes com-
paring them analogous to comparing apples and oranges. We start with prelim-
inary remarks that aim to outline the context and scope of our work, but that
are by no means intended to be an exhaustive presentation of these complex
matters.

2. Preliminary remarks
2.1. Praescriptio and bona fides - an overview

The origin of praescriptio in European private law derived its roots from Ro-
man law®. Praescriptio is a nuanced concept whose shape can be perceived
through various elements of Roman law development. Nevertheless, a starting
point for this part of our study on praescriptio concerns actiones as principal tools
of the legal protection of interests in the context of their temporal limitations”.

Although actiones were attributed the characteristic of eternity*, examples of
limitations appeared throughout the hundreds of years during which the Roman
state developed. A pivotal moment came with the issuance of the constitution
of Theodosius II in 424 A.D., which introduced a general prescription of actiones
(CTh. 4.14.1). Inspirations for these legal provisions were drawn from wsus auc-
toritas, usucapio, actiones temporales, longi temporis praescriptio’. 'Two of them could be

> A comprehensive study on the subject cf.: M. Amelotti, La prescrizione delle azioni in diritto
romano, Milano 1958; concerning various types of temporal limits cf.: E. Chevreau, Le femps
et le droit: la réponse de Rome. 1. approche du droit privé, Paris 2006; concerning rationale of praes-
¢riptio through a historical-comparative analysis cf.: J. Kruszynska-Kola, Ratio przedawnienia,
Warszawa 2020 (its summary in English on pp. 629-632; in French pp. 633-636; in German
pp. 637-640).

> Outside the scope of interest are other examples of temporal limitations regarding legal
protection, such as zuterdicta or exceptiones (e.g. exceptiones dilatoriae).

* M. Amelotti, La prescrizione delle azioni, cit., pp. 23-24.

> J. Kruszytiska-Kola, Moving Towards More Reasonable Prescription in Private Iaw? Recent Develop-
ments in Switzerland (OR 2020) and Poland, in «Forum Prawnicze», no. 53 (3) (2019), pp. 61-75.
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considered as roots of the modern law of praescriptio, i.e. usucapio and longi temporis
praescriptic®, thus only these seem worth briefly outlining here’.

In ancient legal sources, one can find a definition of wsucapio provided by
Modestinus which was conveyed through Digesta Tustiniani (D. 41.3.3). Usucapio
was defined as ‘the acquisition of ownership by continued possession for the
period prescribed by law™. Hence, an emerging possibility of acquisition due to
lapse of time was referred to as praescriptio acquisitiva. 'This term was assigned
with a few requisites (elaborated by jurisprudence) which were specified with a
medieval hexameter: res habilis, titulus, possessio, tempus, fides. The last term was
transformed into the concept of bona fides (good faith) and adopted as one of
the moral values in Roman law. Bona fides occurred in ancient Roman law within
a complex context’. It was related to the activity of praetors who granted certain
private law protection tools. In addition, good faith was taken into judges’ con-
sideration within their margin of discretion (ex fide bona). Good faith protected
a buyer who, by entering a contract of sale, was not aware of a fact that could
infringe someone else’s rights. Over the centuries, the premise of bona fides was
used in arguments by the Roman lawyers to allow a flexible legal approach to a
particular legal situation. In case of wsucapio, good faith was verified at the mo-
ment of acquisition of possessio (D. 41.1.48.1). Even if a bad faith (mala fides)
became apparent after that moment, it did not preclude #sucapio (C. 7.31.1.3).

% E.J.H. Schrage, Res habilis, titulus, fides, possessio, tempus: A medieval mnemonic hexameter?,
in F. Sturm (ed.), Liber Amicorum Guido Tsuno, Frankfurt am Main 2013, p. 326.

" Without elaborating on the other ones (i.e. usus auctoritas and actiones temporales) we only
mention some basic information on the temporal context. Usus auctoritas can be found in the
Laws of the Twelve Tables, specifying that parcels of land were restricted to two years, while
usus of other assets to one year (T. 6.3-4). See e.g. A. Watson, The Origins of usus, in «Revue
Internationale des Droits de I’ Antiquité», XXIII (1976), pp. 265-270; R. Bragger, Actio aucto-
ritatis, Berlin 2012. Bearing in mind the vastness of actiones temporales, one could notice some
collective attempts to group them. Providing some examples, there were some based on zus
honorarium (D. 44.7.35pr), based on acts of law issued by the Roman Senate (D. 40.14.4), and
those granted by praetors (D. 15.2.1pr-1) or by aediles. “The curule aediles promised against
a vendor an action for recission within two months’ (D. 21.1.28), or they granted ‘an action
for the trappings or the return of the animals because of the trappings within sixty days’ (D.
21.1.38pr). A translation after A. Watson, The Digest of Justinian. Books 16-29. Translation edited
by Alan Watson, 11, Philadelphia 1985, p. 153, p. 156. See e.g. M. Amelotti, Actiones perpetuae
et actiones temporales 7e/ processo formulare, in «Studia et Documenta Historiae et Turis», 22
(1956), pp. 185-227.

® A. Watson, The Digest of Justinian. Books 41-50. Translation edited by Alan Watson, IV, p. 31.

’ On this subject see e.g. L. Lombardi, Dalla fides alla bona fides, Milano 1961; E. Stolfi,
Bonae fidei interpretatio . Ricerche sull'interpretazione di buona fede fra esperienza romana e tradizione

romanistica, Napoli 2004; W. Dajczak, Dobra wiara jako symbol europejskiej togsamosci prawa,
Poznan 20006.
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Nonetheless, the existence of bona fides on the timeline was nuanced, including
examples of interruption of passessio (D. 41.3.15.2).

The second type of temporal limitation in question is /longi temporis praescriptio.
Contrary to usucapio, it contained an extinctive aspect (praescriptio extinctiva). Iongi
temporis praescriptio was officially regulated in a rescript issued by the emperors
Septimius Severus and Caracalla, dated 199 or 200 A.D. In a nutshell, it could
be used if a person could prove a legitimate zusta causa (a just cause) of posses-
sion, and if a person could indicate a period of ten or twenty years of posses-
sion, whilst a certain period was distinguished by the location of the party to a
dispute (FIRA I, no. 84)". In such an arrangement, as a result of invoking
praescriptio due to long possession'!, a defendant could not be legally required to
return a thing. Moreover, the opportunity to use it depended on the character
of actio toward which /longi temporis praescriptio was intended to be used'?. Long
temporis praescriptio can be perceived as a direct primer on the general prescription
of actiones settled in 424 A.D.".

Theodosius’s constitution (CTh. 4.14.1) was a relevant moment with regard
to general temporal limitations under Roman private law'®. Its modified version
was included in Codex Iustiniani (C. 7.39.3) within the title De praescriptione xxx
vel x/ annorum, where other subsequent imperial constitutions on the subject
were also gathered. A few of them are worth mentioning, i.e. constitutions on
temporal limitations promulgated by emperors Anastasius I (concerning a 40-
year praescriptio — C. 7.39.4)", Justin I (C. 7.39.7), and Justinian I (concerning
longissimi temporis praescriptio — C. 7.39.8), because they were used in legal refer-
ences in the differentiae under discussion.

" On this institution see e.g. J. Partsch, Die longi temporis praescriptio, Leipzig 1906; D.
Norr, Die Entstehung der ‘longi temporis praescriptio’. Studien zum Einfluf§ der Zeit im Recht und ur
Rechtspolitik in der Kaisergeit, Koln 1969; L. Vacca, La riforma di Giustiniano in materia di «usucapio»
e «longi temporis praescription fra concezioni dommatiche classiche e prassi postelassica, in «Bulletino
dell'Istituto di Diritto Romano Vittorio Scialoja», XXXV-XXXVI (1993-1994), pp. 147-1806;
A. Piekenbrock, Befristung, Verjabrung, 1V erschweigung und 1 erwirkung. Eine rechtsvergleichende
Grundlagenstudie zu Rechtséndernngen durch Zeitablanf, Ttibingen 2000.

" A long period of time (longum tempus) was considered to be one of the main substantive law
roots (next to a template of usucapio) for this institution. Cf.: D. Norr, Die Entstehung der ‘longi
temporis praescriptio’, cit., p. 110.

" J. Kruszyniska-Kola, Ratio pryedawnienia, cit., p. 28.

Y Ihid, p. 62.

" It is worth to mention that the general temporal limitation of 30 years was prolonged by
Justinian’s constitution to 40 years for church institutions (N. 131.6).

¥ A 40-year rule of praescriptio was revised by exceptions which were established to it shortly
after the first abovementioned constitution issued in 491 A.D., cf.: C. 7.39.5; C. 7.39.6.
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In view of the above, this study is determined by two variables impacting
praescriptio, namely tfempus (lapse of time) and fides (existence of good or bad
taith). The former should be measured by a clock (although zezpus immenioriale
also occurred). The latter by a human being to such an extent that it would
prove sufficient for a procedural assessment. One can identify several specific
timeframes — annual, monthly and daily. The ancient Roman legal sources that
appeared in the discussed differentiae cover generally periods of more than a few
years, e.g. 3, 10, 20, 30, 40, even 100 years, which were supposed to correspond
to a human lifetime (N. 9.1). Also fides was nuanced to meet the needs originat-
ing from some specific cases. These two variables together resulted in the com-
plex and interesting institution of praescriptio.

These Roman ideas were reinterpreted and nuanced in the medieval learned
laws'®. The lawyers commenting on Justinian’s compilation provided some
fresh insights into this topic but they did not aim to change the core of the
doctrine of praescriptio’. However, there were significant alterations to the Ro-
man concept introduced within medieval canon law'®. The changes related to
the lapse of time or to the specific objects that required special legal provisions
(e.g. due to their religious functions) were more technical in nature and there-
tfore less relevant. The crucial breakthrough was the brand new approach to the
requirement of bona fides tor the eftective praescriptio and wusucapio. The canonists
and popes claimed that while the possessor learned that the thing he possessed
was not his, longer possession of the thing was immoral. From this moment
onward it should be equal to theft — that is, a mortal sin — and thus it was no
longer possible to acquire the rights of the owner through praescriptio or usucapio.
Bona fides was required through the whole time of possession according to canon
law, and it was contrary to the provisions of civil law'’. Gratian’s Decretum, a
couple of crucial decretals, such as Vigilanti (1180), S7 diligenti meditatione (1200)
and Veniens ad praesentiam (1212), the canon from Lateran IV Quoniam omne

' See e.g. E. Conte, Lapse of Time in Medieval Iaw: Procedure, Prescription, Presumptions, Custom,
in H. Dondorp-D. Ibbetson-E.J.H. Schrage (eds.), Lzmitation and Prescription, Betlin 2019, pp.
69-89.

" See e.g. the late medieval attempts to provide a systematization of various meanings of
bona fides: A. Foldi, Traces of the dualist interpretation of good faith in the tus commune until the end
of the sixteenth century, in «Fundaminar, XX (2014), pp. 312-321.

' For some exemplary literature on this subject see e.g. H. Dondotp, Prescription and 1imitation
in Medieval Canon Law, in H. Dondorp-D. Ibbetson-E.J.H. Schrage (eds.), Limitation and Pre-
scription, Berlin 2019, pp. 91-123.

' H. Coing, Eurgpdisches Privatrecht. Alteres Gemeines Recht (1500 bis 1800), Miinchen 1985, 1, p.
185.
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(1215)*, and the teaching of experts in canon law, gradually built the basis for
the famous principle possessor malae fidei ullo tempore non praescribif’*. This rule was
expressed in Liber Sextus (V1 5.13.2) and reflected the reasoning behind praescrip-
ti0 in canon law. According to canon law, wala fides superveniens nocet, and this was
an approach openly contradictory to civil law. For this reason, it is natural that
the differences concerning praescriptio and bona fides were standard points of con-
tention in both late medieval and early modern differentiae.

2.2. Differentiae iuris civilis et canonici

Our investigation of the tension between Roman law and canon law, based
on an assessment of bona fides and praescriptio, will be limited to one selected type
of legal writing, namely to differentiae inris civilis et canonici. This genre originated
in late medieval jurisprudence out of the scholastic approach to the legal texts:
the scholars listed various discrepancies between Roman law and canon law,
provided the relevant sedes materiae, and offered some basic explanation of the
point of contention®. After 1500, and most importantly in the 17* century,
several works of a similar kind were published which clearly attempted to list
the differences between civil and canon law, and usually also to provide some
kind of reconciliation to the conflicting laws®. These works were diverse and

* ¥.. Korporowicz, Bona fides praescriptio. Kanon 41 (Quoniam omne) IV Soboru La-
terariskiego (1215) a prawo ryymskie, in «Prawo Kanoniczner», LXI/T (2018), pp. 169-183.

' On this subject see in particular F. Ruffini, L.a buona fede in materia di prescrizione. Storia della
teoria canonistica, Torino 1892; L. Scavo Lombardo, I/ concetto di buona fede nel diritto canonico
(contributo storico dogmatico), Roma 1944; N. Vilain, Prescription et Bonne Foi: du Décret de Gratien
(1140) a Jean d’Andyé (T 1348), in «Tradition, 14 (1958), pp. 121-189; R.H. Helmholz, The Spirit
of Classical Canon Law, Athens-London 1996, pp. 174-199; S. Dios de Dios, Aproximaciones a
la Relectio regulae, Possessor malae fidei. De regulis iuris, lib. 6 de Diego de Covarrubias, in S.
Dios de Dios-]. Infante-E. Torijano (eds.), E# torno a la propriedad. Estudios en homenaje al profesor
Ricardo Robledo, Salamanca 2013, pp. 27-50; O. Condorelli, Noterelle sparse in tema di fides e
bona fides #a diritto canonico e diritto civile nell’eta intermedia, in D. Edigati-M.P. Gert (eds.), Iura
Communia. Seritti in ricordo di Mario Montorzs, Pisa 2022, pp. 195-225.

** See e.g. J. Portemer, Recherches sur les Differentiae juris civilis et canonici aw temps du droit
classique de I'Eglise, Paris 1946; N. Horn, Die legistische Literatur der Kommentatorenzeit, in H. Coing
(ed.), Handbuch der Quellen und Literatur der neneren enropdischen Privatrechtsgeschichte, 1: Mittelalter
(1100-1500): Die gelehrten Rechte und die Gesetzgebung, Minchen 1973, pp. 345-347, 361;

M. Ascheri, Differentiae inter ius canonicum et ius civile, in O. Condorelli-F. Roumy-M.
Schmoeckel (eds.), Der Einfluss der Kanonistik anf die enropdische Rechtskultur, 1: Zivil- und
Zivilprogessrecht, Kéln 2009, pp. 67-73.

> See e.g. J. Portemer, Recherches sur les Differentiae, cit., pp. 122-129; H. Schnitzer,
Differentienliteratur zum kanonischen Recht. Eine unbekannte Literaturgattung als Beleg zur dialektischen
Kraft des kanonischen Rechts in der Privatrechtsentwicklung der Nenzeit, in Walter Wilburg. Zum 70.
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had different titles, scope, objectives, etc. Still, it seems justified to claim that
their authors expressly or implicitly created them as the early modern counter-
parts of late medieval differentiae.

2.3. The methodological turn in legal science at the dawn of modernity

The rebirth of differentiae was to some extent influenced by the early modern
turn in legal science®’. At least for the more elaborate works published after
1600 it seems appropriate to link their method, objectives, structure and rea-
soning with the changes that occurred within the scholarly legal world. These
changes were manifold and inspired by similar developments in other fields of
studies. Particularly important were the influences from rhetoric and human-
ism. They strongly impacted all aspects of legal science. Within differentiae we
can spot these changes in a couple of instances. Firstly, many works from this
genre offered the readers in their initial pages methodological insights on a cou-
ple of topics, 1.a. on the sources of the two bodies of law and on the ways of
reconciling the conflicting laws®. Secondly, the methodologically informed dif-
ferentiae were structured around explanations of rationales behind the solutions
of Roman and canon law, and around the reasoning supporting the reconcilia-
tion of the conflicting laws. This approach was clearly an adaptation of the
newly developed scientific tools in legal doctrine to the needs of this genre. One
may even claim that this led to the development of the early modern

Geburtstag.  Festschrift, Graz 1975, pp. 335-353; H. Mohnhaupt, Die Differentientiteratur als
Auwsdruck  eines methodisches Prinzips friiber Rechtsvergleichung, in B. Duran-L. Mayali (eds.),
Excerptiones iuris: Studies in Honor of André Gouron, Berkeley 2000, pp. 439-458; G. Dolezalek,
Differentienliteratur, in A. Cordes-F. Hess-A. Karg (eds.), Handwirterbuch zur deutschen
Rechtsgeschichte, 1, Berlin 2008, coll. 1059-1061; P. Alexandrowicz-M. Kola, Differentiae iuris
civilis et canonici: The methodological premises of an early modern German legal genre, in «Glossae:
European Journal of Legal History», XVIII (2021), pp. 172-202.

** Cf. P. Alexandrowicz, The early modern differentiae iutis civilis et canonici and ius commune,
in «Clio@Themis», 27 (2024), 1-20. For a general ovetview, see H.J. Berman, Law and
Revolution: The Impact of Protestant Reformations on the Western 1egal Tradition, Cambridge-London
2006; M. Schmoeckel, Das Recht der Reformation. Die epistenrologische Revolution der Wissenschaft
und die Spaltung der Rechtsordnung in der Friihen Neuzeit, Ttbingen 2014; J. Schroder, Recht als
Wissenschaft. Geschichte der juristischen Methodenlebre in der Neuzeit (1500-1990), 1: 1500-1933,
Minchen 2020, pp. 25-49; N. Jansen, Aufbruch in die Moderne? Der Humanismus und die
Jurisprudenz des 16. Jabrhunderts, in «Zeitschrift der Savigny-Stiftung fir Rechtsgeschichte:
Germanistische Abteilungy, CXLI/T (2024), pp. 189-246.

» See P. Alexandrowicz-M. Kola, Differentiae iuris, cit.
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comparative legal method®. Thirdly, the two former points were justified by
the more sophisticated objectives of the early modern differentiae: they were not
focused solely on listing the discrepancies between the two bodies of law. In-
stead, their authors sought to comprehend the rationales of conflicting laws and
provide justified reconciliations. These objectives were crucial for establishing
an approach that was far more nuanced than the one applied in the late medie-
val works. These three points clearly marked the breakthrough within the dzffer-
entiae genre. Does this breakthrough mean that there is no point in comparing
the late medieval and early modern works? We will return to this question after
an investigation of the sources.

3. Late medieval differentiae on praescriptio

3.1. Sources selection

As the representative sources for our study, we have chosen to follow the
texts edited in Tractatus universi inris. This edition will not be useful for research
on the transmission of texts, however for the sake of our purpose it seems a
justified choice. Within this massive compilation, there are a few works which
could be labelled as medieval differentiae inris civilis et canonici, and whose authors
could be recognized as leading in this legal literature genre. To this we added
one more medieval work that was printed in the early modern period, namely
the treatise mis-attributed to Bartolus de Saxoferrato (later referred to as
Pseudo-Bartolus de Saxoferrato).

We have centered our research on these examples of differences that were
clearly related to prescription or usucaption and the notion of bona fides or mala
fides. As the heart of our approach to canon law boils down to the previously
mentioned Liber sextus rule (V1 5.13.2), we paid special attention to observing
whether this legal text was referred to in differentiae.

3.2. Galvano da Bologna

Galvano da Bologna was an Italian theologian (c.1335—c.1395) who received
his doctorate in canon law in Padua in 1361. He presented in his work a list of
one-sentenced differentiac’’. His collection contained 98 brief examples which
were juxtapositions of contradictory sentences. Among them, the terms

% See P. Alexandrowicz, Early Modern Comparative Contract Law, in «Comparative Legal His-

tory», XI1/1 (2024), pp. 4-28.

" Galvano da Bologna, De djfferentiis legum et canonum, in Tractatus universi inris, vol. 1, Venice
1584, foll. 189ra-190rb; J. Portemer, Recherches sur les Differentiae, cit., pp. 79-84.
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praescriptio ot bona fides appeared a few times (cf. num. 13, num. 21, num. 66,
num. 86, num. 88). Galvano indicated that according to civil law a possessor’s
bad faith expires after 3 or 4 years, unlike in canon law which does not allow
for that®™. He pointed to two canon law sources, i.e. the gloss on Liber extra (Sic
mnfra ad X 2.26.5) and the famous rule possessor malae fidei taken from Liber sextus
(VI 5.13.2). Interestingly, there was no civil law reference in this dzfferentia. Gal-
vano’s description was meager and left little to be pondered. Nonetheless, he
indicated a pure border, stating that according to canon law it was never possi-
ble to gain property if there was bad faith.

3.3. Psendo-Bartolus de Saxoferrato

In Pseudo-Bartolus we can find a few differentiae containing words such as
praescriptio and bona fides among 185 listed differences®. Through the prism of
each related to the term praescriptio, we can collate several legal sources which
were used in various passages in the works of other lawyers. However, the base
of legal references appears a bit broader. The author presented comparisons by
juxtaposing many differentiae, among which there are at least seven which are
related to our topic (num. 28 — concerning Ecclesia; num. 73 — concerning causa
continua, num. 87 — concerning bona fides and titulus; num. 155 — concerning a/-
zenatio; num. 183 — concerning longissimi praescriptio, num. 184 — concerning /itis
contestatio).

The crucial rule on ala fides, mentioning both canon and civil sources con-
cerning ala fides, was located under number 133. It confirmed that a person
who has bad faith can possess a thing according to civil law and that led to
obtaining the ownership of it, unlike in canon law, where the possessor with
bad faith was not actually a possessor at all, and thus could not benefit from
praescriptio”. Having regard to the abovementioned significance of the issue of
sin and the following references used by Pseudo-Bartolus (i.e. X 2.26.20), one

*® Galvano da Bologna, De dijfferentiis legum et canonum, cit., num. 21, fol. 189tb: “Secundum leges
possessor malae fidei spatio triulm], vel quatuor annorum praescribit, secus secundum canones (...)”.

* Pseudo-Bartolus de Saxoferrato, Tractatus de differentia inter ius canonicum et civile, in Bartolus
de Saxoferrato, Ommnium Iuris Interpretum Antesignani. Consilia, quaestiones, tractatus, Venice 1590,
foll. 146vb-151ra; J. Portemer, Recherches sur les Differentiae, cit., pp. 70-78; J. Portemer, Bartole
et les différences entre le droit romain et le droit canonigue, in D. Segoloni (ed.), Bartolo da Sassoferrato,
studi e documenti per il V1 centenario, 11, Milano 1962, pp. 399-412.

* Pseudo-Bartolus de Saxoferrato, Tractatus de differentia, cit., num. 133, fol. 151tb (error in
pagination, it should be 150rb): “Izew differunt, iure civili possidet etiam qui mala fide possidet, post
quan praescripsit (...) sed iure canonico non inre possidet, qui mala fide possidet, non n. praescribit aligno
tempore”.
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can notice a strict attitude of fides. It was in line with the teaching of canonists
who claimed that ‘everything that is not rooted in faith is sin”' and that by the
long-term existence of such a state ‘it augments the act’s sinfulness™. Pseudo-
Bartolus included reference to the necessity of bona fides also in longissimi praescrip-
10>

The conclusion is similar to the one presented in Galvano’s work — there is
an apparent contradiction between the two laws and there is no reconciliation
offered by the author. However, contrary to Galvano, Pseudo-Bartolus used

the legal sources of zus commmune to a much greater extent.
3.4. Prosdocimo Conti

Prosdocimo Conti obtained his doctorate in both laws in Padua in 1398.
Apart from teaching canon law at the university, he also performed diplomatic
functions on behalf of the Venice authorities. In his work he showed a more
extensive picture of differentiae than Galvano and Pseudo-Bartolus, describing
167 discrepancies between the two laws. Conti presented praescriptio in much
more detail in compatison to the earlier authors™.

At the beginning, he recalled directly the Liber sexctus rule (malae fidei possessor
nullo tempore praescribii). In order to explain the civil law perspective, he referred
to Justinian’s Digesta and Codex, as well as Azo’s Summa Codicis™. Conti explained
that in civil law, possessor malae fidei could acquire a property after the lapse of
the necessary time required for praescriptio. This time was not valid in the event
of theft or annexation by force. In addition, Conti drew attention to a situation
when a person should have behaved as a claimant but did not. Hence, due to
the lack of action, this period was shortened to 10 or 20 years. On the other
hand, in canon law if mwala fides occurred, praescriptio could not be proceeded. A
possessor was in bad faith as soon as he became aware that he was in possession
of someone else’s property. Conti based this statement on a few canons in-
cluded in the second book of Liber extra and its title De praescriptionibus (X 2.26),
and used the same gloss as Galvano, i.e. $7 infra on X 2.26.5. Moreover, among
many legal references from the aforementioned title, Conti also recalled the one

°' E.J.H. Schrage, Res habilis, titulus, fides, possessio, tempus, cit., p. 333.

> H. Dondotp, Num praescriptione omnia inra tolluntur? Parisian canonists on prescription and the
limitation of actions, in «T1jdschrift voor Rechtsgeschiedenis», 84 (2016), p. 438.

» Pseudo-Bartolus de Saxoferrato, Tractatus de differentia, cit., num. 183, fol. 151ra.

** . Portemer, Recherches sur les Differentiae, cit., pp. 91-94; Prosdocimo Conti, De differentiis inter
us canonicum et ius civile, in Tractatus universi iuris, vol. 1, Venice 1584, foll. 190tb-197vb.

* Ihid, num. 51, fol. 193va.
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stating that good faith was continuously required for any praescriptio in the light
of secular as well as canon law (X 2.26.20). The next examples were about the
beginning and the duration of possessio. As Conti said, in civil law, the time re-
quired for praescriptio could be continued if the possessor had a right and fair
title all along.

3.5. Battista da Sambiagio

The next author under discussion is Battista da Sambiagio (c.1425-1482)
whose work included 200 differentiac®. The very first one concerned praescriptio,
hence it seems legitimate to state this was a significant discrepancy between the
two bodies of law for Battista’. Firstly, he pointed out the general rule (de ure
canonico, malae fidei possessor nullo tempore praescribit — V1 5.13.2), mentioning also
praescriptio longissimi temporis. Battista focused more on the civil law approach,
which can be confirmed by more sources being excerpted from civil law
(C 7.39.3; C 7.39.4; C. 7.39.7). Besides, he enriched his differentia on praescriptio
with medieval commentaries (ad C. 3.1.1; ad D. 41.3.4.26; ad D. 8.2.6) and he
took issue with Bartolus on the relevance of sin (ratio peccati) in the context of
claims 7z personam.

In Battista’s approach we can notice an attempt to present a broader context
among the legal examples excerpted from the two bodies of law. However, this
differentia on praescriptio seems to be narrowly defined by the author.

3.6. Gerolamo Zanettini

The last jurist included in our brief study on late medieval differentiae on
praescriptio is Gerolamo Zanettini (P—1493). He presented 277 differentiae in total,
which was by far the most detailed work from before 1500*. The most em-
blematic differentiac on praescriptio can be found in number 75 (however, also the
following two were related to this topic)”.

It is discernible that late medieval differentiae were evolving, particularly the
number of references within them. Not only did Zanettini extended his remarks

% Battista da Sambiagio, Tractatus Insignis et rarus Contradictionum Iuris Canonici cum inre Civili

nominatissimi doctoris, in Tractatus universi iuris, vol. 1, Venice 1584, foll. 185ra-189ra; J.
Portemer, Recherches sur les Differentiae, cit., pp. 95-100.

7 Ihid, num.1, fol. 185ra.

* G. Zanettini, De differentiis inter ins canonicum et civile, in Tractatus universi inris, vol. 1, Venice
1584, foll. 197vb-208va; J. Portemer, Recherches sur les Differentiae, cit., pp. 101-107.

* G. Zanettini, De differentiis, cit., num. 75, fol. 202ra.
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on praescriptio in legal references (among others C. 3.34.1; C. 7.39.3; C. 7.39.4;
C. 7.39.9; D. 8.2.6; D. 8.6.25; D. 41.3.4.26; X 2.26.5; VI 5.13.2), but also in-
cluded commentaries written by medieval jurists such as Henricus de Segusio,
Bartolus, Baldus de Ubaldis, Angelus de Ubaldis, and Matthaeus de Mathesi-
lanis. Moreover he engaged in a polemic with some of them. However, he re-
mained more or less faithful to the eatlier accounts from differentiae and their
perception of praescriptio and bona fides. He recalled the opinions expressed by
many lawyers, for instance Petrus de Ancharano and his consilia, Johannes de
Imola and his remarks on Liber sextus, Alexander de Tartagnis and his consilia.
He indicated some doubts and divergencies, showing the different directions
taken by the doctrine of his time. Still, he did not explain in detail the rationales
of the dissenting legal provisions and did not seek to reconcile this tension be-
tween civil and canon law.

3.7. Summary

By analyzing the various works and in particular the references to the legal
texts on the subject of praescriptio and its requisites of faith and time, we can
point to some conclusions. Firstly, all the differentiae by the late medieval lawyers
contained references to relevant sedes materiae from civil law as well as canon law
(except the work of Galvano, who referred only to canon law sources). Sec-
ondly, all of them presented a sharp discrepancy between the two bodies of law.
Thirdly, subsequent works on differentiae included certain nuances that have
emerged over the years (e.g. inspired by the learned authors of legal commen-
taries). However, in the late medieval works we do not see the explanations of
the rationales behind civil and canon law provisions nor any attempt to recon-
cile the conflicting laws.

4. Early modern ditferentiae on praescriptio

4.1. Sources selection

The discrepancy between canon and civil law on bona fides and praescriptio was
among the standard ones and it seems unnecessary to describe in detail how it
was discussed in all of the early modern differentiae. Below in all instances we will
pay particular attention to the references to other learned authors and possibly
to any other examples of differentiae works. First, we will provide a brief descrip-
tion of the eighteen works that were mostly similar to the late medieval differen-
tiae and only then we will move to the more elaborate examples (4.2). There we

13
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will give an overview of five works which presented a more nuanced approach
to praescriptio (4.3). They were written by Johann Emerich von Rosbach, Henri-
cus Canisius, Johann Strein, Jacob Brandmiiller, and Mathias Joseph Reichel. In
these works we will focus on highlighting only the most relevant novelties or
changes within the genre. Finally, we will examine in detail the most relevant
author, Konrad Rittershausen (4.4). Within these segments of our investigation
we will usually present the works in the chronological order of their publication.
One caveat that should be added is that the early modern differentiae were highly
heterogeneous, so it is always difficult to provide a general overview of any
issue.

4.2. Short accounts on praescriptio

Many early modern differentiae presented the discrepancy related to praescriptio
and bona fides very laconically, and thus similarly to some of the late medieval
works.

Johann Oldendorp in his work from 1541 did not refer to bona fides in the
difference concerning praescriptio, but he did so in the difference concerning
usucapio. Interestingly, he noted at the end that si praescriptionem discernas ab
usucapione, nulla erit diversitas inter leges et canones ipso rei effectn, which is an original
observation aiming at the reconciliation of the conflicting laws already in the
first half of the 16™ century™.

This difference was addressed also by Jean Bellon in two separate differentiae.
In the first one he included one of the arguments explaining the canon law
approach, namely the reference to the letter of Saint Paul to Romans (Rm 14,23:
Omne autem, quod non est ex fide, peccatum est). Bellon slightly altered the quotation
and wrote: omne quod non est ex fide, supple bona, peccatum est''. In the second differ-
entia he referred to VI 5.12.2 and explained in a very clear way the argument
ratio peccati®.

Petrus Zachius in 1566 referred to praescriptio in a couple of collationes to the
respective title from the seventh book of the Code. His account was quite brief,

1. Oldendotp, Collatio iuris civilis et canonici maxcimam adferens boni et aequi cognitionem, Koln
1541, sv. praescriptio, p. 49; sv. usucapio, p. 61.

"' 1. Bellon, Antinonsiarum inris dissolutiones, Lyon 1551, pp. 73-74.

2 1bid, pp. 73-75: “In his itague duobus capitibus praescriptionis, standum est potius inri canonico leges
corrigents, ratione peccat, quanm legi. Nam propter periculum animarum leges sacri canones corrigere nolue-
runt, itaque servandi sunt in utroque foro tam seculari quam ecclesiastico: cum de peccato et animae periculo
agatur’.
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but he included one reference to communis gpinis®. The anonymous author of
differentiae from 1571 also listed two differences under the heading De #sucapione
et praescriptione and he closed his short account stating: I his itaque dnobus casibus
praescriptionis standum est potius iuri canonico leges corrigents™*. Wilhelm Sturio in 1594
mentioned one difference concerning praescriptio but without reference to bona
fides®.

Joachim Hassaeus in his differrentiae published in 1624 gave a joint title De
usucapionibus et usurpationibus to five discrepancies related to praescriptio, one of
which is particularly interesting for two reasons. Firstly, he explicitly referred to
Rittershausen, stating that he Ratzones utriusque inris erndite reddit. Secondly, he
also followed the opinion of his teacher Reiner Bachovius ab Echt, namely that
in an obvious case of mala fides one should follow canones, but in the case of a
dubious mala fides one should presume good faith unless the opposite is
proven®.

Johann Jakob Nezer, in a collatio of differences published in 1629, after a
paragraph on the duration of preascriptio dedicated the other one to the require-
ment of bona fides. His account was very short, but in the notes he included
references not only to the sources, but also to the doctrinal works authored by
Diego de Covarrubias y Leyva, Bartolus, Giasone del Maino, Andreas Gaill,
Felino Sandeo, Denis Godefroy, and Andrea Fachinei*. Of these, only the lat-
ter wrote a work similar to differentiae, but it was far broader account covering
all the controversies within zus commune®. We may therefore say that despite the
long list of learned authors, Nezer did not chose to refer to the other examples
of differentiae.

Y P. Zachius, Legum civilium et sanctionum canonicarum collationes ac differentiae secundum titulos Co-
dicis D. Tustiniani sacratissimi principis directae, Basel 15606, col. 104-108, s.f.

“ Anonymous, Differentia inris utrinsque civilis et canonici, in 'T. Straitman, Harmonia titulorum
utrinsque inris, Kéln 1571, num. 6, pp. 317-318.

V. Stutio, Praestantia inris civilis lustinianei, prae canonico pontificio: centuria differentiarnm ex divinae

legis et aequi praescripto demonstrata, Basel 1594, q. 27, s.f.

‘0 1. Hasseus, Sesquicenturia differentiarum iuris civilis et canonici, secundum ordinem Pandectarum dispo-

sita, Basel 1624, differentia 107, s.f.: “ita tamen hanc sententiam inris canonici temperandam censeo,
cum doctore meo insigni (...) ut procedat in casu nbi manifesto constat de mala fide, alias vero in dubio
praesumenda sit bona fides, donec contrarium probetur”’.

71.]. Nezet, Collatae differentiae inter ins caesarenm et pontificinm, Ingolstadt 1629, col. 2, thesis 16,
p. 13.
* Cf. P. Alexandrowicz, Differentiae on quarta Trebellianica: legal practice and the scholarly

discourse of ius commune, in M. Vermeer-W. Druwé-M. Mikula (eds.), Testamentary Freedom, Ius
Commmune and Particnlar Law (c. 1400-1620), Leuven 2023, p. 142.
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Also in the disputatio by Rudolph Everdes from 1635 we can find two differ-
ences on praescriptio and bona fides. To his short account he added references to
Joachim Mynsinger von Frundeck and Gaill”. These authors were important
for him, as he stressed in the initial part of his work — following Rittershausen’s
approach — that they were among crucial commentators relevant for the then
current legal practice in ferris Imperir°. Similarly relevant was the reference to
legal practice and to Gaill in the short works by Antonio Pérez from 1660°" and
by Gottfried Felov from 1667, who also added a reference to Johann Brunne-
mann®*, Francesco Guidotti listed a couple of differences between civil law and
canon law on praescriptio. Despite the fact that his commentary on the differ-
ences was extremely brief, he included a reference to Rm 14,23 and to a number
of canonists, including Panormitanus, Sandeo, and Covarrubias, as well as to
Gaill, Mynsinger, and Giovanni Francesco Balbi™.

Eventually this sensibility to legal practice led to differentiae that visually dis-
cussed each discrepancy from three perspectives: civil law, canon law and cur-
rent customs and legal practice. In the differentiae of Johann Friedrich Béckel-
mann, posthumously printed in 1694, under the heading De usucapionibus, apart
from the standard presentation of this difference, there was an interesting note
on mores. Béckelmann mentioned Gaill and Mynsinger and then noted that the
Protestants did not fully adhere to canon law, as they presumed good faith. To
this he added the observation that according to mores Belgarum there is no longer
any difference between usucapio and praescriptio, with one exception of longissini
temporis praescriptio, as was observed by Simon van Groenewegen van der Made™.
Johann Peter von Ludewigin 1695 also added in his differentiae the passages la-
belled as praxin, where he noted the current status of this point of contention

Y R. Everdes, Disputatio inanguralis de differentiis inris civilis et canonici, Basel 1638, theses 114-
115, s.f.

* R. Everdes, Disputatio inanguralis, cit., thesis 21, s.f.

' A. Pérez, Differentia inris canonici et civilis, in A. Pérez, Institutiones imperiales erotematibus distinc-
tae, Koln 1660, num. 17-18, s.f.

> G. Felov, Differentiarum inris civilis et canonici, Frankfurt (Oder) 1667, disputatio 2, decas 5,
num. 6-7, s.f.

» ¥. Guidotti, Consensio et dissensio iuris civilis et canonici, Padova 1671, sv. praescriptio, pp. 206-
207.

** 1.F. Bockelmann, Tractatus postumus de differentiis inris civilis, canonici et hodierni, Utrecht 1694,
cap. 30, pp. 66-68: “Moribus Imperii servatur ins canonicum (. ..). Protestantes vero non absolute quiden
Sequuntur ius canonicum, sed tamen hactenus, ut semper praesumatur bonam fidem adfuisse, donec contra-
rinm probetur. Imo moribus Belgarum totum ius usucapionis, et distinctio inter usucapionem et praescriptio-
nenmt est sublata, non tantum in provinciis foederati Belgii, sed et in aliis vicinis (...) et longissimi tantum
temporis praescriptio, sive 30 annorum, sive trientis seculi, qua de re ius non adeo certum, in usu remansit’.
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and he referred to Gaill, Brunneman, and David Mevius®. The last account of
this type was offered by Johann Jacob Wissenbach in the short work published
in 1721. In addition to standard references to Gaill and Mynsinger he also added
a quite surprising reference to Arias Pifiell®. These examples show that the
genre of differentiae was sensitive to the current developments in legal practice,
although it usually did not strongly affect the solutions provided by their au-
thors’.

Johannes Voet included a lapidary presentation of this difference in the tiny
supplementary work first printed in 1682. Interestingly, despite the limited
scope of his work he added the standard observation on the relevance of this
topic in the succession law™.

Bona fides and praescriptio was also listed as the first differentia by Anacletus
Reiffenstuel in his passage dedicated to discrepancies between the two bodies
of law incorporated into his manual for canon law in 1700. He noted there that
in this case the civil statutes must be revoked as they are fodder to sin®. The
same account and also as the opening differentia was reiterated by Gallo Cartier
in 1758%. This differentia was also listed in 1707 by Justus Christoph Willerding®'.
In this book, differentiae followed the presentation of the contents of each chap-
ter of the Decretals. For this reason before the short list of differentiac we can
tind a couple of pages dedicated to praescriptio from the point of view of the
respective title of the Decretals. This, however, should not be read as a more
comprehensive example of differentiac but only as an untypical form of

> 1.P. von Ludewig, Differentiae juris civilis et canonici, subiuncta praxi moderna, methodo Institutionum
strictim propositae, Halle 1695, sectio 2, differentiae 4-5, pp. 18-19.

> 1.]. Wissenbach, Differentiae iuris civilis et canonici ad seriem Institutionum, in J.A. Corvinus, Ius
canonicum methodo Institutionum per aphorismos strictim explicatum, Halle 1721, num. 8, p. 49.

°" Cf. P. Alexandrowicz, Differentiae oz quarta Trebellianica, cit.

* J. Voet, Differentiae inris civilis et canonici, in: J. Voet, Compendinm inris iuxta seriem Pandectarnm,
adiectis differentiis iuris civilis et canonici, Leiden 1682, num. 41, p. 673: “Bona fides ab initio usuca-
pionis usque ad finem sen implementum eins adesse debet (...). Cui consequens est, etiam bonam fidem
defuncti non prodesse haeredi in mala fide constituto ad implendam usucapionens’”.

* A. Reiffenstuel, Ius canonicum universum clara methodo inxta titnlos quingue librorum Decretalinm
in quaestiones distributum solidisque responsionibus et obiectionum solutionibus dilucidatum, Minchen
1700, §11, num. 194, differentia 1, p. 37: “Secus est de inre canonico, capitulum nltimum de praescrip-
tionibus, ubi leges civiles allegatae, velut nutritivae peccats, expresse revocantur’.

' G. Cartier, Institutiones inrisprudentiae canonico-civilis quibus natura, origo, principia, differentiae, con-
trarietates, loci argumentorum legales, axiomata, regulae, termini, abbreviationes etc. utrinusque iuris in gra-
tiam Tyronum breviter exponuntur, Augsburg 1758, cap. 4, § 2, num. 70, p. 24.

' 1.C. Willerding, Fundamenta inris canonici in nucleo exhibita et iuxta ordinem Decretalinm adornata,
quibus differentiae iuris utrinsque, civilis et canonici, titulis congruis sunt adiectae, cum indice materiarum,
Frankfurt-Leipzig 1707, X 2.26, p. 117.
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presenting differences. Still, even in this longer account Willerding did not dis-
cuss the rationales or arguments in favor of canon or civil law approaches.

We should note that the vast majority of differentiae included at least one con-
troversy related to praescriptio and usually two or more of these, including espe-
cially the discrepancies involving the requirement of constant bona fides by canon
law. What these accounts have in common is that they focus on presenting the
differences and relevant sources from the two corpora iuris. Hardly any of these
included observations on the rationales of the dissenting approaches of civil
and canon law or the reconciliation of this discrepancy. There were also no
references to eatlier differentiae within them (except one work) and rare refer-
ences to any learned authors. Only with the lapse of time did there appear ref-
erences to the works discussing the legal practice. Within this group of differentiae
we can clearly see many similarities to the late medieval works.

4.3. Longer accounts on praescriptio

Tractatus de comparatione inris civilis et canonici by Johann Emerich von Rosbach
was published for the first time in 1601. In the title De usucapione vel praescriptione
Rosbach presented his discussion in four comparationes. In the first one he pre-
sented the core of the controversy between civil and canon law on the require-
ments of praescriptio. Apart from the standard observations we should highlight
a couple of points. He clearly referred to the ratio of the two bodies of law. As
tor Roman law, it was the spatium temporis that mitigated the requirement of bona
fides to the extent that in Jongissimi temporis praescriptio it was not necessary, apart
from at the beginning of praescriptic®™. As for canon law, he only referred to
vutlgaris inris canonici regula (V1 5.13.2). He also offered his solution to this tension
supported by some arguments®. Firstly, it was canon law that was used at this
time according to Balbi, Matthaeus Wesenbeck and Filippo Decio. Secondly,
commmunis opinio stated that due to the threat of sin, in all instances of praescriptio
canon law should be followed. The implicit rationale for this solution was the
avoidance of sin. Thirdly, this common opinion was confirmed by Camera Im-
perii as testified by Mynsinger. In the second comparatio Rosbach discussed the
requirement of causa continna in servitudes and in the fourth one the praescriptio
of the tithes to the benefit of the layman. Bona fides was relevant in the remaining
third comparatio as it was dedicated to the contract of sale, where bona fides was

% J.E. von Rosbach, Tractatus de comparatione inris civilis et canonici in quo utriusque differentia sen

diversa constitutio ostenditur, Frankfurt 1601, tit. 2, comparatio 1, p. 39: “Ratio, gunod tanto temporis
Spacio omnis actio et obligatio tollatur, sine nlla consideratione bonae fider” .

% Ibid, tit. 2, comparatio 1, num. 1-4, pp. 39-40.
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necessary both at the moment of making a contract and handing over a thing.
Here he reported the canon law approach that also in this case called for per-
manent good faith. Good faith turned into bad faith when the possessor be-
came aware that a thing belongs to a third party®. We also must stress, that in
this title Rosbach referred to many more authors than the works discussed
above.

Henricus Canisius added short differentiae to the edition of his Summa iuris
canonici published in 1609. In two paragraphs he reiterated the approach of
canon law that required bona fides for the whole relevant time period”. He ex-
plained what bona fides and mala fides are in relation to the possessor’s conviction
concerning ownership. The canon law provision was justified by the tenth com-
mandment of the Decalogue — that one should not covet a thing owned by
another®. After a presentation of civil law on this issue, Canisius concluded that
due to the threat of sin canon law should be given preference in praescriptio also
in the civil forum as it was already applied in Camera Imperiali according to
Gaill®’. This was also the only reference to the secondary literature in Canisius’
work.

The German Jesuit Johann Strein, in the fifth volume of his Swmma iuris
canonici titled Antinomia inris pontificii et caesarei from 1658, discussed in detail
many differences related to praescriptio and bona fides. The whole title De posses-
sione, praescriptione et restitutione was more or less related to praescriptio™. His differ-
entiae were nuanced and included many references to the secondary literature,
as well as to eatlier differentiae which were usually indicated in the summaries
preceding each chapter. He regularly invoked the medieval differentiae by Gal-
vano, Pseudo-Bartolus and Battista da Sambiagio, as well as the compilation by
Canisius. It will suffice to list a couple of relevant observations from the eight
differences, which covered the core of the issue under discussion here®. Firstly,
Strein provided an interesting account of the Roman development of praescriptio
enriched by a marginal mention of Saxons (after Wesenbeck), which shows the
interest in the historical development of law, not seen in any of the shorter

% Ibid, tit. 2, comparatio 3, num. 7-10, pp. 41-42.

% H. Canisius, Appendix de differentiis inris canonici et civilis, in H. Canisius, Summa inris canonici in
quattuor institutionum libros contracta, Ingolstadt 1609, num. 17-18, pp. 648-649.

 Thid, num. 17, p. 648: “Siguidem qui alienam rem sciens affectat sive concupiscit incidit in praeceptum
Decalogi: Non concupisces etc”.

7 Ibid, num. 17, p. 649.

% 1. Strein, Antinomia inris pontificii et caesarei per CCL. differentias plurinm doctorum anctoritate pro-
batas, singulari studio in certas classes reducta, discussa, et explicata, Kéln 1658, tit. 9, num. 110-129,
differentia 1-20, pp. 120-141.

. Strein, Antinomia inris pontificii, cit., tit. 9, num. 107, differentia 8, p. 128.

19



PIOTR ALEXANDROWICZ - MARIA KOLA

HISTORIA ET IUS - 1 OCTOBER 2025 - DOI 10.32064/28.2025.08 www.historiaetius.cu - 28/2025 - paper 8

analyzed works. Secondly, he made reference to the contemporary legal practice
through the secondary literature which he used extensively, and on this point
his opinion was similar to majority of the authors, i.e. that due to the threat of
sin canon law in this point should be followed. Thirdly, he concluded this differ-
entia with some observations on the relevance of this question at forum conscien-
tiae. Merging the canon law with the works of early modern scholastics was also
a fresh approach in differentiae.

Jacob Brandmuller, in his Manuductio ad ins canonicum ac civile from 1661, used
the central column to highlight the differentiae, while the marginal columns pre-
sented corresponding points of civil and canon law. There were several entries
in his work related to praescriptio”. From his work we will also highlight a couple
of novelties. Firstly, he made abundant references to the literature, including
references to other differentiae works, especially Rittershausen, but also e.g. to
Oldendorp and Strein. Secondly, despite the fact that the central column was a
thick layer of text, Brandmoiller often stated that nu/la est differentia. 1t was a char-
acteristic of his approach that he tried very hard to explain the sources and
doctrines thoroughly, and to stress that the tensions between the conflicting
laws often were only superficial. This is also related to the third observation: his
account on praescriptio was very dogmatic, in the modern meaning of this term
in legal jargon. This is clearly visible in the very long explanation of the central
difference concerning bona fides and praescriptio”. He provided there a compre-
hensive overview of the dominant doctrinal opinion and the views of a minority
of scholars to describe the complexity of this differentia and determine its actual
relevance.

The Czech theologian Matthieus Reichel also dedicated several pages to
cover topics related to praescriptio in his Dis- et concordantia canonum et legum from
1683, Reichel made regular references to eatlier differentiae, usually on the mar-
gin of the initial paragraph of each chapter. He referred to Galvano, Pseudo-
Bartolus, Conti, Battista, Zanettini, Gribaldi Mofa, Canisius, Pérez, and Strein.
These references were only part of the very broad notes to the secondary liter-
ature in Reichel. His work distinguished itself from the other differentiae through
e.g. broad assessment on #usucapio including the rationales for which it was

1. Brandmiiller, Manuductio ad ius canonicum ac civile inxta seriem aplhabeticam enucleata meditatio-

nibus historico-politicis digesta aliornm inrinm accessionibus illustrata: einsdens anthoris sumptu procurata.
E qua quae fuerint olim sint hodie non tam sint quam esse videantur utriusque inris differentiae et cui inri
propius sit accedendum legum ac diversarum artinm consecraneis perspicuitate facili fit manifestum, Basel
1661, pp. 320-323.

" Ibid, sv. Praescriptio semper requirit bonam fidem, pp. 321-322.

> M. Reichel, Dis- et concordantia canonum et legum seu disputatio inanguralis de differentiis inter inra
communia, canonicum et civile universum, Prague 1683, thesis 10, differentiae 50-55, pp. 197-217.
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introduced, the careful attention paid to the linguistic features of the word
praescriptio, the inclusion of vulgati versus encapsulating the requirements for ef-
tective usucapio, and long quotations from the ancient sources, such as the con-
stitutio of Honorius and Theodosius or the papal decretals. He also discussed
the rationales of the two bodies of law on praescriptio and searched for some
reconciliation on this topic.

In these five examples we can see how the early modern differentiae were in-
tormed by the novel methodological paradigms and how they incorporated very
complex reasoning and historical accounts, often inspired by the treatises ded-
icated to the specific legal institutions. We should also note that in some cases
it was common to refer to the eatlier differentiae, to present opinions that were
not in line with commmunis opinio, or to add the marginal topics which enriched
the standard difference and made it a vibrant point of legal analysis.

4.4. Konrad Rittershausen on praescriptio

It seems that among the early modern authors of differentiae the most signif-
icant was Konrad Rittershausen, a German Protestant jurist whose work was
tirst published in 1618 (or 1616). His Differentiarum inris civilis et canonici seun pon-
tificii libri septemr had the biggest influence on the later works, contained very
complex methodological premises, and was broad in scope, clear in reasoning,
and well-structured”. For these reasons we decided to discuss his work at the
end and in a separate section, as we claim that it was the peak of the differentiae
genre, although the majority of early modern works were published only after
Rittershausen’s book. He dedicated three chapters of his work to praescriptio™.
His account was founded on a large set of authoritative texts, using a plethora
of references to the secondary literature, including to the differentiae by Pseudo-
Bartolus and Battista da Sambiagio, which were often his starting point. We will
focus here on the core chapter titled De praescriptione and in particular on a
presentation of the structure of the nuanced argument provided by Rittershau-
sen.

He began with some terminological clarifications and the arguments a rubrica
which supported his claims. He argued that praescriptio is equivalent to exceptio,
referred to the headings of the titles in Corpus iuris civilis and to his contempo-
raries to show that praescriptio and usucapio should be analyzed together. He also
revealed his humanistic inclinations by reference to the historical research of

? P. Alexandrowicz-M. Kola, Differentiae iuris, cit., pp. 176-186.

™ K. Rittershausen, Differentiarum inris civilis et canonici seu pontificii libri septem, Strasbourg 1668,

lib. 4, cap. 13-15, pp. 142-153.
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Jacques Cujas on Justinian’s Codex. He added that good faith should be pre-
sumed, not bad faith, as mala fides was according to him similar to the delicts,
which should not be presumed — according to learned authors”.

Then he moved to the explanation of two key differences related to praescrip-
#i0 which was achieved through a presentation of the legal provisions of the two
bodies of law. He repeated the classical teaching that canon law required good
taith of the possessor throughout the whole time of possession up to obtaining
ownership, and specifically longer types of praescriptio; it was also obligatory to
have good faith always and continuously. Up to this point we may say that Rit-
tershausen more or less followed in the footsteps of late medieval accounts on
this point, with some more recent comments and references’.

More significantly, in what followed Rittershausen departed from the earlier
differentiae. He started with the analysis of ratio of the civil law approach and
mentioned a few arguments in this regard, including references to the ancient
Roman literary sources. Civil law did not require that much of bona fides, as
praescriptio was introduced for the sake of public welfare to settle disputes. In
praescriptio longissimi temporis, good faith was not required due to the disgust for
the negligence of the man who was entitled to claim his rights but refused to
act (similarly to what already Conti said in his differentiae). In case of praescriptio
immemorialis, it should be treated as a certain privilege declared to mitigate the
disputes””.

5 Ibid, lib. 4, cap. 13, pp. 142-143.

"0 Ibid, lib. 4, cap. 13, p. 143: “L. haec est, quod inre canonico non sufficit in possidente ac praescribere
volente bonam fidem ab initio fuisse, sed eandem usque ad complementum ac finem perseverare et continuari
oportet. Si mala fides quocunque tempore superveniat, iam interrumpitur praescriptio, ut procedere amplins
non possit, quanmvis recte coepta fuerit: imo inre canonico qui mala fide possidet, non dicitur possidere (. ..).
1. Differentia est, guod inre canonico non solum in praescriptione longi temporis, id est X vel XX annorum,
sed etiam in praescriptionibus longissini temporis, id est XXX vel X1 annorum, imo etiam in immenoriali,
zd est cuins initinm excedit ommne memorianm, requiratur continuo et semper bona fides (...). Sunt enim verba
eins prohibitionis generalia, proindeque generaliter, de quavis specie praescriptionis, intelligenda: cum is qui
omnia dicit nibil excludat vel accipiat”.

" Ibid, lib. 4, cap. 13, pp. 143-144: “Ratio iuris civilis est, ut sit aliquis litinm finis, quem afferunt
praescriptiones et usucapiones, quae proinde bono publico introductae dicuntur (...). Unde et Cassiodorns in
Variae praescriptionem tricenariam vocat eleganter patronam generis humani, quia videlicet securitatem
praestet hominibus. Anastasins quogue eandem ob causam saluberrimam legem suam appellat (...). Cur
antem superveniens mala fides eo iture non noceat possidents, nec praescription: semel recte coeptae nullum
afferat impedimentum, ratio est, quia initium ant alias in iure ita hac quoque spectandum sit, non anten
quae ex post facto superveniunt. Deinde usucapiones et praescriptiones sunt inris: bona autem malave fides
sunt facti, per ea autem, quae sunt facti, non debent ea tolli, quae sunt inris. (...) Tertio in praescriptio
longissimi temporis, quare ius civile bonam fidem non requirat, ratio posita est in temporis dinturnitate et
odio negligentiae eius, adversus quem praescribitur, et qui tam din tacuit, nec ins sunm persecutus est. Denique
de immemoriali praescriptione, cuins initii memoria non extat, cur in hac inre civili dicamus non requiri
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However, canon law had its own rationes as well. Rittershausen stressed the
threat of sin, as without good faith, possession of a thing belonging to a third
party was considered to be theft and for this reason it was without relevance
when exactly bona fides was replaced with mala fides — the result was always lethal
tfor the soul. When the possessor learned that the thing did not belong rightfully
to him and refused to give it back to the owner, he was properly called unfair.
Rittershausen also analyzed the relevance of Rm 14,23 for praescriptio, presented
the opinions of Wesenbeck and Cujas, and ultimately approved the latter, who
stated that it is not possible to learn about facts through faith alone™.

After the analysis of rationes, the German scholar moved on to more sophis-
ticated questions which shed light on the complexity of praescriptio. He asked
about the effect of mala fides which appeared only after the completion of time
required for making the possessor the new owner. Referring to many authors,
he recalled it was clear that for canonists the new owner was entitled to keep
the thing for himself even in the internal forum.

Lastly, Rittershausen addressed the more general question: which law should
be followed in this differentia? He started by stressing after Cicero that one
should always follow one’s conscience. Afterwards it seems that he offered two
solutions in relation to his general rule for solving the tensions between the two
laws. As for the first solution, one can simply always follow one of the two laws.
This simplistic approach had some supporters in the scholarship, but was
harshly criticized by Giovanni Pietro de Ferrari. Rittershausen, however, ac-
cepted that in some cases it is possible to apply canon law on the civil forum.
As for the second solution, each law should be followed on its respective forum.
Here again Rittershausen referred to Ferrari and Wesenbeck, who stressed the
relevance of contemporary common legal practice, and the purpose of common
welfare and local laws. All in all, it is not clear which option Rittershausen pre-
ferred, but it seems that it was the first one that he found more accurate”.

bonam fidem, ratio praeter longinquitatem temporis est etiam haec, quia talis praescriptio habet vim privilegii
cuinsdam (...). Vetustas semper pro lege habetur, minuendarumaque litinm cansa (...)".

8 Ibid, 1ib. 4, cap. 13, p. 144: “Ratio antem inris canonici hac in parte, abrogantis ius civile haec fere
unica est, quae redditur in dicto capitulo ultimo extra de praescriptionibus [X 2.26.20]. Quia qui mala fide
rem detinet alienam, is contra conscientiam facit, atque ita peccatum committit mortale: quod non dimittitur,
nisi restituatur ablatum (...). Et alibi dicitur, ad gehennam aedificare quicquid fiat contra conscientiam
(-..). Nec distinguitur aut refert, quo tempore quis malam fidem, sive conscientiam rei alienae habeat, in ea
quae est longi, vel longissimz, vel immemorialis temporis (...). In iure, inquit, praediorum tamdin quisque
bonae fidei possessor rectissime dicitur, quamdin se possidere ignorat alienum: cum vero scierit, nec ab aliena
possessione recesserit, tunc malae fidei possessor perhibebitur, tunc iuste iniustus vocabitur (...)".

™ Ibid, lib. 4, cap. 13, pp. 145-146.
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To sum up, we should stress that the account of Rittershausen was different
from the earlier ones in terms of the number of sources on which he based his
study and the literature cited; mostly he followed the more recent authors. It
was also different from all other differentiae as his description of the discussed
topic was very well-structured, he included various arguments and historical
insights, marked rationes, and proposed some new insights or general observa-
tions. However, he avoided providing a clear-cut solution to this problem.
Among many questions and arguments he did not clearly say what law should
be followed, and this is strikingly similar to what the authors of late medieval
differentiae offered their readers.

4.5. Summary

Praescriptio and bona fides were certainly very popular topics for early modern
differentiae. The depth and breadth of analysis of the discrepancies between the
two bodies of law on this point varied from work to work. A number of djffer-
entiae were extremely brief and hardly novel, but there were also a couple of
works that discussed this topic in great detail and used the form of differentiae to
analyze very broadly the history of the sources, the rationales of the past legal
provisions, the current legal practices, as well as the possible ways of reconciling
the conflicting laws. Therefore, there are no simple generalizations on the early
modern differentiae, as was already apparent in our earlier studies dedicated to
these texts.

5. Conclusions

The essence of differentiae was listing the discrepancies between the two bod-
ies of law. This core is common to all works assessed by us. However, one can
see that the genre of differentiae was evolving over time. From very simple works,
through the more elaborate presentations of differences, to the mature and so-
phisticated accounts focusing on rationales and the reconciliation of the con-
flicting laws. We can see the changing dynamics of differentiae already in the
works of Battista da Sambiagio and Zanettini, but it was most evidently mani-
fested in the works of some 17" century authors. Still, the history of this genre
was not linear: in the early modern period we can still count numerous works
that were extremely simple and therefore more similar to the medieval differentiae
than to the differentiac impacted by the methodological changes in early modern
legal science.

Let us finally weigh the arguments related to our main question: what speaks
in favor of continuity and what counts against the continuity of the differentiae
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genre? We believe that there was one genre of differentiae from the 14™ to the
18™ centuries, due to the fact that the majority of these works employed the
term differentia or similar in their titles, and that these works shared the core
characteristics: the source basis and the key element of listing the differences.
Additional arguments that speak in favor of continuity are the lists of other
similar works provided by some authors of early modern differentiae™ (as well as
gathering the late medieval ones together in Tractatus universi inris) and the com-
mon references to earlier differentiae in some early modern representatives of this
genre.

However, we have to acknowledge that one can argue otherwise. There are
clearly sharp differences between late medieval differentiae and those early mod-
ern works that were long and nuanced. Indeed, we believe that it is better to
distinguish between simple differentiae (regardless of when they were composed)
and extensive differentiae — a few early modern works that were clearly broader
and more nuanced than the former. There are three main differences between
simple and extensive differentiae: in the simple ones there were no rationales
given that explained the dissenting approaches of civil and canon law, they did
not aim at reconciliation of the conflicting laws, and they were far less compli-
cated in structure and the scope of references to historical context and second-
ary literature than the extensive differentiae. In other words, they lacked fully de-
veloped methodological approach that characterized extensive differentiae. One
could even argue that the latter ones applied the legal comparative method®.

Due to all these nuances we claim that although there is continuity of the
legal genre of differentiae from the 14™ to the 18" centuries there is no point in
any simple comparison of randomly selected late medieval and early modern
differentiae. To see the development of this genre one needs to collate all these
works and only then it is possible to make some valuable observations. Studying
differentiae also provides an opportunity to learn about the changes in the doc-
trinal approach to the two bodies of law, which was evolving over the course
of time. In the various sources studied by us one can cleatly see the impact of
the mainstream schools of legal science, and this final observation confirms that
differentiae may be examined as the mirror of the overall development of legal
science within the discussed timeframe.

% Cf. P. Alexandrowicz, P. Dziwinski, Catalggue, cit.
' P. Alexandrowicz, Early Modern Comparative Contract Law, cit., pp. 22-25.
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